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OPINION
MILLER, Judge.

This case is before the court after argument on plaintiff’s motion for summary
judgment. Three questions are presented concerning whether atransferee is protected from
a claim by the Government for the return of six aircraft exchanged for other refurbished
aircraft. The transferee challenges the Government’s right to assert a claim under the
Contract DisputesAct of 1978,41U.S.C. 88 601-613 (1994 & Supp. IV 1998), after initially
declaring the contracts void and filing an unjust enrichment claim. The transferee claims
protection under section 203(d) of the Federal Property and Administrative ServicesAct, 40
U.S.C.A. 88471-489 (West 1987 & Supp. 2000) (the“FPASA™), which protectsthe holders
of billsof saleissued by the Government. Finaly, the transferee contendsthat it will suffer
economic harm by returning the aircraft such that laches should bar the Government’ sclaim.
The court rules that genuine issues of material fact are present concerning whether the
transferee knew that the transactions did not comply with the law and whether the



Government has delayed too long in attempting to exercise any legal or statutory remedies
such that plaintiff has been prejudiced by the delay.

FACTS

Aero Union Corporation (“plaintiff”) is a contractor providing aerial firefighting
services to the United States Forest Service (the “Forest Service”). 1/ Between 1988 and
1989, the Forest Service entered into Exchange Agreements with five of its firefighting
contractors, including plaintiff, pursuant to the Forest Service sHistoric Aircraft Exchange
Program (the “Program”). The Forest Serviceinitiated the Program, and the primary goals
of the Program included replacement of contractors' obsolete and grounded planes and
reduction of future contracting costsinfighting forest fires. Under the Program the Forest
Service exchanged planes received from the Departments of the Army and Navy on aone-
to-one basis for historic planes held by airtanker contractors. The contractors were
responsible for making the subsequent modifications required to use the planes from the
Government asfirefighting airtankers. See Pacific Harbor Capital v. Dept. of Agriculture,
845 F. Supp. 1, 2 (D.D.C. 1993).

The Forest Service and plaintiff entered into two Exchange Agreements, dated
September 27, 1989 and December 12, 1989, which provided for plaintiff toreceivesix P-3A
aircraft (four and two, respectively) inexchangefor plaintiff’ stendering to the Forest Service
various restored and flyable aircraft at a plane-for-plane basis. Both agreements recite that
they were made under the authority of GSA Regulation 101-46.203, 41 C.F.R. § 101-46.203
(1989); were signed by L.A. Amicarella, Director, Fire and Aviation Management for the
Forest Service; and would be* considered consummated upon delivery of all aircraft by both
parties.”

The aircraft exchanges were completed by 1991. Plaintiff received abill of sale for
each of the six P-3As signed by Fred A. Fuchs, the Forest Service' s Assistant Director for
Aviation, and plaintiff registered the P-3As with the Federal Aviation Administration (the
“FAA”). Paintiff spent $3 million modifying the P-3As for use as airtankers in its
firefighting contracts with the Forest Service. 2/ Although one P-3A was destroyed in a

1/ Plaintiff hasbeen in the aerial firefighting equipment and services business since
the 1960's.

2/ Defendant disputesthisfact, but notinamanner that could prevent afinding. See
RCFC 56(f); see adso page 15 infra.



crashin 1992, the remaining five aircraft have been used by plaintiff in support of its Forest
Service contracts.

In December 1989 the Office of the General Counsel of the Department of Agriculture
(the “USDA”) issued a non-public letter questioning the legality of the aircraft exchanges.
See Pacific Harbor, 845 F. Supp. at 2. After investigating the Exchange Program, the USDA
Office of the Inspector General (“OIG”) published an audit of the aircraft exchangein 1992,
taking the position that the Forest Service lacked the requisite authority to enter into the
Exchange Agreements. Seeid., at 2. The Government did not take action to recover the
exchanged aircraft from any of the contractors at that time.

In 1994, two years after the Ol G determination, arelator filed aqui tam action under
the False Claims Act, 31 U.S.C. 8 3730(b) (1994 & Supp. IV 1998), 3/ against the five
Forest Service contractorsthat participated in the Exchange Program 4/ and against abroker
for several of thetransactions, Roy D. Reagan. See United Statesex rel. Eitel v. Reagan, 898
F. Supp. 734 (D. Or. 1995), remanded, Civ. No. 95-35969 (9th Cir. June 4, 1997). The qui
tam suit put forth multiple allegations, the most relevant of which was that the defendants,
including plaintiff in thissuit, knew that they were making illegal purchases of government
property and knew that the value represented of certain aircraft exchanged with the Forest
Servicewasinaccurate. Eitel, 898 F. Supp. at 735. The Government gave noticeon June 1,
1995, that it declined to intervene. Id. at 738. The court dismissed the qui tamsuit for lack
of subject matter jurisdiction on August 16, 1995, after it found that a majority of the
relator’ sinformation came from public sources and not his own personal knowledge. 5/ 1d.
at 739.

In June 1995 a grand jury indicted Messrs. Reagan and Fuchs for fraudulently
obtaining the aircraft from the Department of Defense. The indictment alleged related

3/ A private person (“relator”) may bring an action in the name of the United States
under the qui tamprovision of theFalseClaimsAct. 31 U.S.C. 8 3730(b). The Government
has the option of either electing to intervene and proceeding with the action or declining to
intervene, giving the relator the right to prosecute the action.

4/ Thefive contractors, in no particular order, were T & G Aviation, Inc.; Hawkins
& Powers Aviation, Inc.; Hemet Valley Flying Service; TBM, Inc.; and plaintiff.

5/ 31 U.S.C. 8 3730(e)(4)(A) requires that the person bringing aqui tam action be
an original source of the information. The court in Eitel found that complainant’s
information was derived primarily from an article in Conservation Aeronautics magazine
and his follow-up FOIA requests to the Forest Service. Eitel, 898 F. Supp. at 739.
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wrongdoing by three of the five Forest Service contractors, which resulted in Mr. Reagan’s
receiving over $1 million, but plaintiff was not mentioned. (Although Messrs. Fuchs and
Reagan were convicted, the convictions were reversed on July 6, 2000, because the jury
instructionsallowed thejury to consider overt actsin furtherance of the conspiracy that were
outsidethestatute of limitations. United Statesv. Fuchs, 218 F.3d 957, 961 (9th Cir. 2000).)

In the meantime, on January 14, 1997, the Government filed amotion to intervenein
the appeal of the qui tam action’s order of dismissal for the purpose of alimited remand to
allow the Government to intervenein the original action. After the remand was ordered on
February 6, 1997, the Government moved to intervenein the qui tamaction only with respect
to Mr. Reagan and three of the Forest Service contractors. 6/ Plaintiff wasnamed inthestyle
of the case, but not in the motion. Defendant’s motion to intervene further stated with
respect to “those defendants against whom the United States is not intervening, thereis no
prejudice except that the finality of this Court’s order as to them will be delayed until the
entire case isresolved.” U.S. Mot. To Intervene, filed Jan. 16, 1998, at 5 (citing Federa
Recovery Services, Inc. v. United States, 72 F.3d 447 (5th Cir. 1995)), United Statesex rel.
Eitel v. Reagan, Civ. No. 94-425 JO (D. Or.). Acknowledging its decision to not intervene
in 1995, the Government justified itslater request to intervene on “devel opments, including
the criminal indictment of one of the defendants and the dismissal of thisqui tamsuit[.]” U.
S. Mot. To Intervene filed Jan. 16, 1998, at 1-2, United States ex rel. Eitel v. Reagan, Civ.
No. 94-425 JO (D. Or.).

By order entered on March 12, 1997, the case was transferred from the District of
Oregon to the District of Arizona, where the latter court granted the Government’ s motion
to intervene. The Government filed its Amended Complaint on January 30, 1998. Count
Four isthe only count of the amended complaint that mentions plaintiff. That count alleges
that plaintiff, aswell asthe other Forest Service contractors, were not entitled to the aircraft
received, and thus were unjustly enriched. 7/

Whilethe Government’ s Amended Complaint was pending in district court, plaintiff
received aletter dated November 27, 1998, from Ronald E. Hopper who, the letter explains,

6/ Thethree contractors moved against were Hemet Valley Flying Service; Hawkins
& Powers Aviation, Inc.; and TBM, Inc.

7/ Counts One through Three contain allegations of fraud and conspiracy against
other contractors, aswell as Messrs. Fuchs and Reagan.
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had been appointed contracting officer for the USDA. 8/ The contracting officer, who had
been appointed almost adecade after the Exchange Agreementswere executed, declared the
agreements “void from the beginning,” to the end that no title exchange ever occurred. The
contracting officer also requested the return of the Government aircraft, and stated that the
Government would return plaintiff’s “historic aircraft.” The announced basis of the
contracting officer’ sdecision wasthat Congresshad not provided the Forest Servicewiththe
authority to enter into the exchanges, and thusthe Exchange Agreementsdid not comply with
the requirements of the FPASA and the Federal Property and Management Regulations, 41
C.F.R. § 101 (1995) (the “FPMR”), for the disposal of Federa aircraft. 9/ Due to the
pending district court action, the Arizonafederal district court stayed the enforcement of the
contracting officer’ sdemand. United Statesv. Reagan, Civ. No. CV-97-169-TUC-WDB (D.
Ariz. Feb. 1, 1999).

On plaintiff’s motion the district court dismissed as time barred the Government’s
complaint regarding unjust enrichment. United States v. Reagan, Civ. No. 97-169-TUC-
WDB (D. Ariz. Apr. 19, 1999). Whilethe court ruled that allegations concerning the False
ClaimsActinthe Government’ scomplaint rel ated back to theoriginal qui tamaction, it held
that the statute of limitations with respect to the unjust enrichment claim expired six years
after the cause of action accrued. 10/ The Government had characterized the Exchange
Agreements as “void and not enforceable,” but the court stated that, to the extent the
Government’s unjust enrichment claim rests upon the value of the aircraft that the
Government received, the Forest Service should have been aware of itsinjury as soon asthe
aircraft were exchanged.

Thedistrict court issued itsorder on April 19, 1999. Astheonly allegationinvolving
plaintiff was dismissed astime barred, plaintiff was dismissed from the action. The stay on

8/ The certified letter recited:

The Government appoints a contracting officer to an unauthorized
agreement to examinethis agreement and determinethe appropriate and legal
Government course of action. The Government is not bound by the
unauthorized acts of its agents. After extensive deliberation, including
consultationwithlegal counsel, I, inmy independent judgment, determinethat
the FS has no authority to enter into these agreements, and therefore | declare
the agreements void.

9/ The decision did not discuss the inadequacy of plaintiff’s historic aircraft.
10/ See28 U.S.C. § 2415(a) (1994).
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the contracting officer’ s request for action was lifted by order of the Arizonadistrict court.
United States v. Reagan, Civ. No. CV 97-169-TUC-WDB, (D. Ariz. filed Oct. 13, 1999).
Plaintiff filed the present suit on November 24, 1999, seeking judgment that the Exchange
Agreements are valid binding contracts and that the contracting officer lacks authority to
demand return of the six aircraft received under the agreements.

DISCUSSION

1. Summary judgment

Summary judgment isappropriate only when themoving party isentitled to judgment
asamatter of law and there are no disputes over material facts that may significantly affect
the outcome of the suit. See RCFC 56(c); Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
247-48 (1986). A genuine dispute concerning a material fact exists when the evidence
presented would permit areasonablejury tofind infavor of the non-movant. See Anderson,
477 U.S. 248-49. The moving party bears the burden of demonstrating the absence of
genuine disputes over material facts. See Celotex Corp. v. Catrett, 477 U.S. 317, 322-25
(1986). In its analysis the court may neither make credibility determinations nor weigh
evidence and seek to determine the truth of the matter. See Anderson, 477 U.S. at 255.
“The evidence of the non-movant is to be believed, and all justifiable inferences are to be
drawn in hisfavor.” 1d.; see H.F. Allen Orchards v. United States, 749 F.2d 1571, 1574
(Fed. Cir. 1984) (noting that non-moving party shall “receive the benefit of al applicable
presumptions, inferences, and intendments’). Although summary judgmentisdesigned“‘to
secure the just, speedy and inexpensive determination of every action,”” Celotex, 477 U.S.
at 327 (quoting Fed. R. Civ. P. 1); see AviaGroup Int’'l, Inc. v. L.A. Gear California, Inc.,
853 F.2d 1557, 1560 (Fed. Cir. 1988), atrial court may deny summary judgment if “thereis
reason to believe that the better course would be to proceed to afull trial.” Anderson, 477
U.S. at 255.

2. Jurisdiction of the court and authority of the contracting officer

Jurisdictioninthe Court of Federal Claimsisprescribed by the Tucker Act,28U.S.C.
§ 1491 (1994 & Supp. 1V 1998), which provides:

The United States Court of Federal Claims shall have jurisdiction to
render judgment upon any claim against the United Statesfounded either upon
the Constitution, or any Act of Congress or any regulation of an executive
department, or upon any express or implied contract with the United States,
or for liquidated or unliquidated damages in cases not sounding in tort.



28 U.S.C.A. 8§ 1491(a)(1). While conferring jurisdiction, the Tucker Act does not create a
substantive right enforceable against the United States for monetary damages. See United
States v. Mitchell, 445 U.S. 535, 538 (1980); United States v. Testan, 424 U.S. 392, 398
(1976). Thus, aplaintiff must found its claim on a separate statute or regulation permitting
recovery. See Testan, 424 U.S. at 398-401. Plaintiff brings this action pursuant to the
Contract DisputesAct of 1978, 41 U.S.C. 88 601-613 (1994 & Supp. 1V 1998) (the“CDA"),
under which acontracting party may appeal acontracting officer’ sfinal decisiontothe Court
of Federal Claims in lieu of, under 41 U.S.C. § 605, appealing the decision to an agency
board. 41 U.S.C. § 609.

Plaintiff challengesthe contracting officer’ sauthority to render any decisionwhenthe
party appointing the contracting officer already has clamed that the two Exchange
Agreements are void, and thus no “legally binding, enforceable express or implied-in-fact”
contractscan beenforced. Under section 602(a), the CDA appliesto any “expressor implied
contract.” However, the CDA does not apply to implied-in-law contracts for the purposes
of unjust enrichment. Gould v. United States, 67 F.3d 925, 928 (Fed. Cir. 1995) (citing
Merritt v. United States, 267 U.S. 338, 341 (1925) (stating that implied-in-law contractsare
not within the United States Claims Court’ s jurisdiction)).

Defendant’s complaint against plaintiff, filed in January 1998, nine years after the
Exchange Agreements were executed, aleged that plaintiff had been unjustly enriched in
receiving the aircraft because the agreements were “void and not enforceable.” Within
months of asking for quasi-contractual relief, defendant also claims that jurisdiction lies
under the CDA and had a contracting officer appointed. Eleven months after the
Government’ scomplaint wasfiled in the District of Arizona, plaintiff received aletter from
Mr. Hooper, arecently appointed contracting officer, stating that the agreementswere “void
from the beginning,” and demanding return of the aircraft transferred to plaintiff.

Plaintiff primarily questions the contracting officer’s authority under the CDA
because defendant took the position that the Exchange Agreements were void and cannot
support animplied-in-law claim, yet later makes animplied-in-fact claim with respect to the
same agreementsthat it repeatedly declared void. Defendant interprets plaintiff’sargument
broadly as advocating that CDA jurisdiction is not available for void contracts. According
to defendant, if the CDA wereinapplicableto void contracts, a contracting officer would be
required to addressthe meritsof the contract in order to determinewhether the CDA applies.
Defendant pointsto American Telephone& Telegraphv. United States, 177 F.3d 1368 (Fed.
Cir. 1999), holding that a contract found void ab initio can still bethe basisfor aclaim under
the CDA. However, defendant has misconstrued plaintiff’s argument. AT&T can be
factually distinguished fromthe present case. Thecourtin AT& T held that the contract was
void because it violated an appropriations act, whereas in the case at bar defendant has
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previously declared the same contractsvoid. Plaintiff posits that once the Government has
declared a contract void, that party should not be allowed to appoint a contracting officer.

The court applauds plaintiff’ s suggestion as an effective meansto bind a party to its
initial legal claim and prevent multiple bites at the proverbial apple. However, the
jurisdiction for government contract claims created by the CDA effectively prevents the
Government from arguing both implied-in-law and implied-in-fact theories, in the
aternative, in oneforum. Despite thefact that defendant followed acircuitous route before
appointing a contracting officer, defendant bolstersits CDA jurisdiction argument by citing
United States v. J& E Salvage, Co., 55 F.3d 985, 989 (4th Cir. 1995) (holding that claims
cloaked intort language, but requiring examination of contract, should betreated as contract
clamsunder the CDA). Defendant states, “the Fourth Circuit found that the Government’ s
effort to recover property should be decided under the CDA, notwithstanding the
Government’s claim that the contract was void.” Def’'s Br., filed June 30, 2000, at 7.
Defendant even goes so far as to paraphrase language from the Fourth Circuit’ s opinion in
its oral argument: that the contract was “the alpha and omega of this dispute.” See J&E
Salvage, 55 F.3d at 989. Ironically, the Fourth Circuit’ sopinionin J& E Salvage should have
signaled the Government that the appropriate action was to appoint a contracting officer to
this matter, rather than to file an amended complaint for unjust enrichment in the federal
district court of Arizona. Indeed, “respect for the jurisdictional route set forth in the CDA
avoidstheinefficienciesinvolved in splitting an action between two different forums.” J& E
Salvage, 55 F.3d at 989, 990. A “core contract question belongs in the Court of Federal
Clams.” 1d.

Another injustice to plaintiff caused by the split jurisdiction of claims is the
Government’s ability to “circumvent the six year statute of limitations,” which otherwise
would bar its unjust enrichment claim. PIf’s Br. filed Apr. 3, 2000, at 8. After 1994 the
Government could not reach back to correct its choice of remedies. In that year the Federa
Acquisition Streamlining Act, Pub. L. No. 103-355 (the “FASA™) (amending or changing
various parts of U.S.C. titles 10, 15, 18, 31, 33, 37, 40, 41, 42, and 49), amended section 6
of the CDA, 41 U.S.C. 8§ 605, by adding asix-year statute of limitations applicableto either
a private litigant or the Government. See Pub. L. No. 103-355, § 2351, 108 Stat. 3243,
3322. 11/ However, the Office of Federal Procurement Policy issued 48 C.F.R. § 33.206(b)
(1996), in September 1995, which preventsthe six-year limitationsperiod from being applied

11/ The third sentence of 41 U.S.C. 8§ 605(a) reads: “Each claim by a contractor
against the government relating to a contract and each claim by the government against a
contractor relating to a contract shall be submitted within 6 years after the accrual of the
clam.”



to contracts awarded prior to October 1, 1995. See Motorolav. West, 125 F.3d 1470, 1473
(Fed. Cir. 1997). As aconsequence the court lacks the power to afford plaintiff relief due
to defendant’ s inconsistent pleading.

3. Standard for protection under § 203(d) of the Federal Property and Administrative
Services Act

Plaintiff challenges the defendant’ s assertion that plaintiff isnot protected as a bona
fide “grantee or transferee” under the FPASA. Section 203(d) of the FPASA, entitled
“[v]aidity of deed, bill of sale, lease, etc.” provides:

A deed, hill of sale, lease, or other instrument executed by or on behalf
of any executive agency purporting to transfer title or any other interest in
surplus property under this subchapter shall be conclusive evidence of
compliance with the provisions of this subchapter insofar as concernstitle or
other interest of any bona fide grantee or transferee for value and without
notice of lack of such compliance.

40 U.S.C. 8484(d). Plaintiff hasabill of sale signed by Mr. Fuchs, then-Assistant Director
for Aviation of the Forest Service, for each of the six aircraft received in exchange for its
aircraft. Additionaly, plaintiff offersasworn statement by plaintiff’ sformer president, Dale
Newton, stating that plaintiff had no reason to believe that the Exchange Agreements were
not in compliance with FPASA or any other legal requirement. 12/ Plaintiff assertsthat the
bills of sale are “conclusive evidence of compliance” with section 203 under the ruling of
Pacific Harbor.

Theissuein Pacific Harbor wasthe ownership of theaircraft exchanged between the
Forest Service and another of its contractors, TBM, pursuant to the Historic Aircraft
Exchange Program. Similar to plaintiff’ ssituation, during 1988 and 1989, TBM exchanged
six aircraft with the Forest Service, received six bills of sale, and registered the planes with
the FAA. TBM then transferred two of the planes to Mr. Reagan as payment for having
acted as a broker for the exchanges. Pacific Harbor, 845 F. Supp. at 3. Mr. Reagan sold
these planes to another contractor, T& G, with assurances that he would pass clear title.
Based on Mr. Reagan’s assurances, T& G secured financing of $2.4 million from Pacific
Harbor Capital (PHC) in order to purchase thetwo planesfrom Mr. Reagan, aswell aseight

12/ Mr. Newton’'s statement was given to a special agent of the Office of Inspector
General on December 10, 1992. Mr. Newton passed away in 1995.
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other planes that PHC had repossessed from a previous borrower. Id. at 3. On January 25,
1993, after defaulting onitsloan, T& G turned the two planes over to PHC. When PHC put
the planesfor sale on the market, it received aletter from the Forest Service advising it that
the Government had an interest in the planes.

The court in Pacific Harbor found that the Forest Service's transfers of the planes
were unauthorized because they were not in compliance with GSA regulations regarding
government property. Despite this finding the court ruled that PHC was protected under
section 203 of the FPASA. The court pointed to the fact that GSA is responsible for
determining whether property issurplusunder subchapter |1 of FPASA,40U.S.C. 8472, and
that section 203(d) statesthat abill of sale executed by or on the behalf of an agency -- inthis
casethe Forest Service -- is“conclusive evidence of compliance” with subchapter 1. Thus,
the court reasoned, the bills of sale PHC relied on were conclusive evidence that GSA
declared the aircraft surplus, even if GSA did not. Pacific Harbor, 845 F. Supp. at 4. The
court held further that the bills of salewere conclusive evidence, regarding PHC' stitletothe
planes, of compliancewith al the provisions and regulations of subchapter 11 of the FPASA
with respect to the aircraft exchanges. 1d. at 4.

In Pacific Harbor the Government argued, as it does here, that the purchaser should
have investigated whether the aircraft were actually surplus, rather than relying on the bills
of sale. Thedistrict court rejected the Government’ ssuggestion, relyingin part on FPASA’s
legidative history. Section 203(d), according to the House Report,

Isdesigned to protect theinterest of bonafidegranteesor transferees. 1t makes
Instruments purporting to transfer title or other interest in surplus property
under this act, which are executed by an executive agency, conclusive
evidence of compliance with the provisions of the act in the absence of notice
of defects.

H.R. Rep. No. 670(1949), reprintedin 1949 U.S. Code Cong. Service 1475, 1488-89, quoted
in Pacific Harbor, 845 F. Supp. at 5. The court reasoned that construing section 203(d) of
the FPASA not to protect a transferee who “mistakenly and honestly believes the property
to be governmental surplus’ would “thwart” the specific purpose of that provision. Pacific
Harbor, 845 F. Supp. at 5.

Defendant countersthat plaintiff failsto meet the requirements of section 203, i.e., is
not abonafidetransferee, and that section 203 does not apply to the transactions because the
aircraft transferred were not surplus. Defendant arguesthat the bills of salealonedo not give
plaintiff protection under section 203, and that Pacific Harbor is not controlling precedent
for severa reasons. First, defendant pointsto the convictions of Messrs. Reagan and Fuchs
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subsequent to the Pacific Harbor decision as factors which might have affected the district
court’ s determination of legitimacy of the transactions. However, those convictions have
since been reversed because the jury was allowed to consider actions in furtherance of a
conspiracy that should have been barred by the statute of limitations. Furthermore, the
district court’ sreasoning in Pacific Harbor was not grounded on thelegitimacy of theaircraft
exchanges, but, rather, on the notion that to punish theinnocent transfereein that case would
remove all force from section 203(d).

Second, defendant distinguishes Pacific Harbor from the facts of the case at bar. In
Pacific Harbor, PHC is an actor several transactions removed from the original exchange,
whereas plaintiff in this case was a party to the original exchange. Whileit istruethat PHC
was not a party to the initial Exchange Agreement, the court in Pacific Harbor did not
mention PHC' s status as an indirect transferee as abasis for its decision. The court appears
to focus solely on the language of section 203(d) and its legislative history. See also J&E
Salvage Co. v. United States, 37 Fed. Cl. 256 (1997) (holding that 40 U.S.C. § 484(d) did not
protect purchaser in dispute over transmissions not listed on bill of sale, but may have
provided conclusive evidence of title if dispute had concerned the containers listed on bill
of sale)

Defendant asoinsiststhat, unlike PHC, plaintiff was*on notice” from the Exchange
Agreementsthat the applicable regulations under FPMR rel ated to the museum exchange of
excess property, not surplus property. Def’sBr., filed June 30, 2000, at 20. Defendant relies
on Federal Crop Insurance Corp. v. Merrill, 332 U.S. 380 (1947), for the writ that rules
appearing in the Federal Register give legal notice of their contents, and thus parties
contracting with the Government have the responsibility of knowing the applicable
regulations. In particular, according to defendant, plaintiff should have known that both
items being exchanged must be historic, 41 C.F.R. § 101-46.001-4 (1989), and that military
aircraft still used by active or reserve units are not considered historic. 13/

Defendant offers a letter dated April 29, 1991, from Charles P. Isele, plaintiff’'s
Director of Operations, to Mr. Fuchsdiscussing plaintiff’ sproviding spare P-3A partsfor the
Navy. Thisletter indicates that plaintiff knew that the military was actively still using the
P-3As, and probably was aware of the military’s use of P-3As before the exchanges were

13/ 41 C.F.R. 8 101-46.203(b) (1989), cross-references sections 101-46.202
(forbidding agencies from acquiring property from another agency solely for exchange
purposes; acquired property must be in use for at least one year), 101-46.001-3 (defining
exchange), and 101-46.305 (requiring publication of annual report).
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completed. Plaintiff rgoins with Mr. Newton's sworn statement denying knowledge of
Forest Service misconduct to support plaintiff’s disclaimer of non-compliance.

Defendant has raised a genuine issue of material fact as to whether plaintiff should
have been on notice that the aircraft exchanges were unlawful. The knowledge attributable
to plaintiff before entering into the aircraft exchangesis an element in determining whether
plaintiff had reason to know the exchanges were not compliant.

Defendant also contends that numerous other flaws infected the exchanges about
which plaintiff knew or should have known. Defendant maintainsthat plaintiff should know
that the relevant regulations prohibit agencies from acquiring property for the sole purpose
of exchanging, rather than using, the property. 41 C.F.R. § 101-46.202(b)(6) (1989).
According to defendant, plaintiff “was well aware that the P3-Asit received had just been
received by the Forest Service from the Navy and that the Forest Service acquired the P-3As
specifically for the aircraft exchanges, and not for itsown official use.” Def’s Stat. of Gen.
Issues, filed June 30, 2000, 1 6. Defendant points out phone log records between Messrs.
Isele and Fuchs, in particular the conversation on February 27, 1991, to the effect that title
to a particular plane would be forwarded after the Forest Service held the aircraft for one
year. This conversation also raises a genuine issue of material fact as to plaintiff’s
knowledge regarding compliance with relevant regulations.

Defendant maintainsthat unequal valueis demonstrable between the P3-As plaintiff
received and the “alleged ‘historic’” aircraft plaintiff exchanged, which should have put
plaintiff on notice that the transactions were “ questionable.” Def’ s Br. filed June 30, 2000
at 19. However, defendant does not substantiate this assertion as required by RCFC 56(f).
14/ Defendant offers no evidence of the disparity between the aircraft values. Lastly,
defendant disputes plaintiff’ sassertionthat theaircraft plaintiff delivered to the Government
were “fully restored and flyable” on the ground that plaintiff has not offered evidence that
the planeswere“fully restored and flyable.” Def’s Stat. of Gen. Issues, filed June 30, 2000,
19. Pantiff points to the fact that the Government accepted the planes. Additionally,
plaintiff asserts that if the planes had not been flyable, the records would reflect delivery
costs, which are absent. PIf’s Br. filed July 24, 2000, § 3. Defendant has not raised a
genuine issue of material fact asto the value of the airplanes that plaintiff delivered.

4. Laches

14/ The evidence cited by defendant does not provide adequate support for its
assertion.
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Toinvokelachesaparty must show unreasonabl e and inexcusable delay fromthetime
the claimant knew or reasonably should have known of its claim against the party, and that
thedelay caused either economic prejudice, or injury to the party’ sability to mount adefense.
A.C. Aukerman Co. v. R.L . Chaides Construction Co., 960 F.2d 1020, 1032 (Fed. Cir. 1992)
(en banc); accord Cornetta v. United States, 851 F.2d 1372, 1377-78 (Fed. Cir. 1988). No
fixed boundaries define the length of time deemed unreasonable, and the duration should be
viewed in light of the circumstances. The period of delay is measured from the time the
claimant knew or should have known about his claim to the date of the suit. See Aukerman,
960 F.2d. at 1032. The application of lachesis up to the discretion of the court, and should
not be made by application of “mechanical rules.” Aukerman, 960 F.2d. at 1032 (citing
Holmberg v. Armbrecht, 327 U.S. 392 (1946)).

Defendant argues that laches cannot be asserted against the Government, relying on
Jana, Inc. v. United States, 936 F.2d 1265 (Fed. Cir. 1991). The court in Jana, which noted
that it was unclear if the defense of laches could be asserted against the Government,
ultimately held that |acheswas not applicable under the circumstances of the case. Thecourt
then went on to cite a case that supports plaintiff’s position, S.E.R., Jobs for Progress, Inc.
v. United States, 759 F.2d 1, 8 (Fed. Cir. 1985). “While acknowledging that the Court of
Claims has consistently declined to apply laches in government contract cases, we do not
read its decisions as precluding the application of this doctrinein all such cases.” Id. at 8.
Furthermore, the addition of asix-year limitation period to the CDA under FASA, 41 U.S.C.
8 605(a), demonstrates the congressional policy against delay in filing government contract
claims, which the application of laches would prevent in the case at bar.

Plaintiff offers strong evidence showing a lack of diligence on the part of the
Government. The aircraft exchanges with plaintiff were completed in 1991, with the
majority of the planes exchanged in 1990. The USDA’s OIG issued a report declaring the
exchanges unauthorized in 1992. In 1993 the Government claimed an ownership interest in
other planes exchanged through the same“ unauthorized” program by sending aletter stating
such. SeePacific Harbor, 845 F. Supp. at 2. Whilein 1994 aqui tamaction wasfiled under
the False Claims Act against plaintiff and four other contractors that had entered into
Exchange Agreements with the Forest Service, the Government expressly declined to
intervenein 1995. Furthermore, the qui tamaction was dismissed dueto the holding that the
relator obtained the magjority of hisinformation through publicly availablesources, signifying
that the Government had access to and knowledge of the pertinent information. Eitel, 898
F. Supp. at 739.

The Government finally took action against plaintiff by intervening and filing an
amended complaint on January 30, 1998. The amended complaint sought recovery against
plaintiff -- not on the original False Claims Act allegations -- but based on an unjust
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enrichment theory. The unjust enrichment claim was dismissed as barred by the six-year
statute of limitations. On some unidentified date in 1998 while the Government’s unjust
enrichment claim was pending, the Government also appointed a contracting officer under
the CDA. As stated in plaintiff’s brief, “[i]t is difficult to concelve of a greater lack of
diligence.” PIf’sBr. filed Apr. 3, 2000, at 15.

Plaintiff arguesthat it hasbeen economically preudiced by the Government’ sinaction
based on the resources spent to convert and maintain the planes, aswell as the proportional
amount of itsfleet theaircraft comprise. Plaintiff offersthedeclaration of Victor E. Alvistur,
the current president of plaintiff, to support the assertion that it spent $3 millionto transform
the aircraft for use in its forest firefighting contracts. Plaintiff further asserts that the five
remaining aircraft, after losing one in a1992 crash, make up 58% of itstotal fleet and 64%
of the fleet plaintiff uses for Forest Service contracts. Plaintiff contends that these two
elementstogether will createtremendouseconomic hardship if theaircraft arereturnedto the
Government. Additionally, plaintiff stated at oral argument that the death of plaintiff’s
former president, Mr. Newton, prejudicesthe presentation of itscase, which could have been
avoided by swifter action by the Government.

Defendant does not view these facts as amounting to an eight-year delay. Instead,
defendant argues that action by the Government, or notice to the plaintiff of possible action
by the Government, should be considered and would preclude a laches claim in this case.
Defendant is adamant that the relator’ sfiling date in 1994 appliesto it because the case was
filed on behalf of the Government, regardless of the facts that the Government declined to
intervene and that the relator’s case was dismissed. In fact, the False Claims Act, while
allowing therelator to continue the action on behalf of the United States, entrustsits conduct
to therelator. See 31 U.S.C. § 3730(c)(3).

Defendant states, “[plaintiff] has been a defendant in an action seeking redress of
claims of the United States since at least April 1994 and [plaintiff’s] claim of laches is
unsupported.” Def’s Br. filed June 30, 2000, at 13. Because plaintiff assisted the
Government in itsinvestigation of the exchanges by providing documents, statements, and
testimony, defendant charges plaintiff with notice of the controversy surrounding the aircraft
exchanges which would preclude a laches defense. Defendant seems to be flipping the
lachestime standard on itshead. The period of delay is measured from the time the claimant
knew, or should have known, about his claim to the date claimant files suit, not the time a
party is “on notice” of a controversy. “[L]aches focuses on the reasonableness of the
plaintiff’sdelay in suit,” whereas equitabl e estoppel focuses on what plaintiff’ sconduct has
led defendant to reasonably believe. See Aukerman, 960 F.2d at 1034.
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Although it is undisputed that the Government is allowed to use the 1994 filing date
in the False Claims Act action for the alegations of fraud, the Government did not try to
argue for unjust enrichment until 1998. When therelator filed suit, plaintiff spent litigation
resources preparing itself to defend aclaim under the False Claims Act. Plaintiff wasnot on
notice in 1994 that in 1998 it would be required to defend against a claim of unjust
enrichment, nor that it would be subject to further review by a contracting officer under the
CDA.

Defendant disputesplaintiff’ salleged economicinjury intwoways. Defendant states
it lacks “sufficient information to determing” whether the figure of $3 million spent to
transform the aircraft is accurate, as well as whether the aircraft comprise the percentages
listed in plaintiff’ sstatements. Def’ s Stat. of Gen. I ssues, filed June 30, 2000, 117, 8. Thus,
to “address th[ese] allegations, the United States requires discovery.” Def’s Stat. of Gen.
Issues, filed June 30, 2000, 1 8. To support its discovery requests pursuant to RCFC 56(Q),
defendant submitted a Declaration of Counsel asking for general discovery regarding the
aforementionedissues, principally onthebasisthat plaintiff filed itsmotion before defendant
answered and that defendant has taken no discovery.

This discovery request is inadequate. A party requesting discovery must state, by
affidavit, “explicit reasons why discovery is required in opposition to the motion for
summary judgment,” C.W. Over & Sonsv. United States, 44 Fed. Cl. 18, 23 (1999); seea so
Opryland USA Inc. v. Great American Music Show, Inc., 970 F.2d 847, 852 (Fed. Cir. 1992)
(discussing Fed. R. Civ. P. 56(f)). Mereassertionsor conclusory allegationsareinsufficient.
See Young Montenay, Inc. v. United States, 15 F.3d 1040, 1042-43 (Fed. Cir. 1994)
(conclusory and speculative affidavits do not raise an issue of fact). Argument by counsel,
unsupported by affidavit, issimilarly unavailing. See Barmag Barmar Maschinenfabrik AG
v. MurataMach., Ltd., 731 F.2d 831, 836 (Fed. Cir. 1984). The party seeking discovery, as
the Government has done here, cannot “‘simply rely on vague assertions that additional
discovery will produce needed, but unspecified, facts.”” C.W. Over & Sons, 44 Fed. Cl. at
23 (quoting Simmons Oil Corp. v. Tesoro Petroleum Corp., 86 F.3d 1138, 1144 (Fed. Cir.
1996)). However, “ summary judgement isinappropriate unlessatribunal permitsthe parties
adequate time for discovery.” Dunkin' Donuts of America, Inc. v. Metallurgica
Exoproducts Corporation, 840 F.2d 917, 919 (Fed. Cir. 1988) (citing Celotex, 477 U.S. 317
(1986)).

Defendant al so arguesthat despite the dispute over the amount plaintiff spent to make
the planes fit for firefighting, whatever amount spent was an initial investment which has
since been recouped. The thrust of defendant’s argument is that plaintiff would have been
required to incur those costs shortly after the exchange, so that even if the Government had
taken action immediately, the amount of costs incurred would not have been reduced, and
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thus plaintiff has not demonstrated an economic hardship that should be barred by laches.
This may be argument of counsel, but it is sufficient to point out that plaintiff has not
established its entitlement to summary judgment on laches. Whether plaintiff has offered
sufficient proof of economic hardship cannot be decided on summary judgment.

CONCLUSION
Accordingly, based on the foregoing,
IT ISORDERED, asfollows:
1. Plaintiff’s motion for summary judgment is denied without prejudice.

2. Defendant shall fileitsanswer by October 6, 2000, and the Joint Preliminary Status
Report shall be filed by October 16, 2000.

Christine Odell Cook Miller
Judge

16



